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European and International L egal Aspects of the Post-Kyoto Process
(Carbon & Climate Law Review 2011, p. 371

Land use is the second trigger of global climatarge — the first being the use of fossil fuels
— and thus of utmost importance for the future glesbf European and global climate
policies. The current European and global framewfankclimate protection does not really
consider aspects of land use; if it does, howavéends to rather introduce new loopholes to
the climate protection goals that are, considerihg challenges, not very ambitious. The
most convincing approach to implementing land us®eats in climate protection law would
be a two-stage global emissions trading system YT &ntirely new design. A new global
ETS would enhance the existing ETS of the Kyottogoband combine it with a reshaped
European ETS based on the factors primary energlylamd-use instead of industry sectors.
Admittedly, the integration of land use aspecte tlimate protection law is difficult for sev-
eral reasons and the current discussions of appteador the post-Kyoto phase beginning in
2013 fairly take these difficulties into accounisTshows that climate change legislation and
emissions trading are nqter sehelpful, but only in case of ambitious objectivesstricter
enforcement, the prevention of rebound and disphece effects, and a solution of measure-
ment and baseline problems (also, in exchange ifgit bompensation payments for mitiga-
tion and adaptation in developing countries, inwdvall countries around the world is a ne-
cessity). Due to the aforementioned factors, aimgatke protection law that solely relies on
efficiency, technical and command and control apphes will, however, be even less cap-
able of providing global quantity control than tbgisting deficient global and EU ETS. Nev-
ertheless, land use also shows some constraimts BTS based quantity control.

|. Scientific and Economic Foundations

This paper is dedicated to land use as the seciyget of global climate change (in addition
to the use of fossil fuels). Therefore, it will death the overlaps of two central areas of oper-
ation that are essential to a sustainable developye difficult to manage if taken together.
By analysing existing and potential new governamsgruments, this paper addresses the
aforementioned questions from a climate-socio-sdiemnd — to this extent — primarily legal
perspective. We will begin with a brief naturalestific classification.

There are numerous interactions and interdepenelebeitween the changes in global climate
and the use of the earth’s surface (soil, landwaatdr). Land use in general accordingly ad-
dresses many aspects. Besides the provision osftiaibedn the premise of long-term global

food security, land use should also serve goaésrikintaining biodiversity, sustainable sup-
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ply of raw materials, energy supply, recreation hadlth. It is obvious that these goals cause
not only synergies but also trade-offé\lso, these questions relate to the ambivalenées o
bioenergy? The debate about so-called LULUCF-activities (Laigk, Land-Use Change and
Forestry) in climate policy refers primarily to tvaspects of the broad spectrum of possible
forms of land use: first, the use of ecosystem al@rservices and second the problem of agri-
cultural greenhouse gas emissions.

The first major subject area is therefore the Uselimate services to existing ecosystemns.
The gquantitative and qualitative capacity of diéfier ecosystems to provide ecosystem ser-
vices depends on their condition: While it is tthat modern land use practices increase the
number of ecosystem services, e.g. climate regumain the short term, it is to be feared that
due to various degradation processes the qualityasfy ecosystem services decreases (even-
tually to a significant extend) at regional as vaslglobal level in the medium and long term.
The set of problems most discussed in the debatetbe climate impact of ecosystems has
so far been the ecosystems’ function as carborssankl the use of carbon sinks. Sinks are
dynamic systems, either natural or anthropogehgt, absorb and bind GGrom the atmo-
sphere. Common sinks are soils, forests, plantagadns. Second to the lithosphere, forests
(especially old forests that are rich in biomasshsas rainforests and boreal forests) are the
most important terrestrial eco-systems that asirdss. Also wetlands and grassland areas are
important carbon sinks. While reservoirs are staiitks either grow and increase storage ca-
pacity or release the GGtored in them (e.g. a forest can grow but alsm lWown, and
swamps can be drained). While the release of caddas place relatively quickly, absorbing
and binding CQis a slow process (so-called “slow-in-fast-outfeet). This dynamic raises
the question of the durability of sinks and is veanportant for the role of sinks in climate
policy.

Adequate assessment of different ecosystems andsgeific properties and complex inter-
actions is also very difficult, as is adequate magf a number of ecosystem functions bey-
ond climate protection. The same is true for ottlenate-related land use issues besides
sinks, e.g. for so-called albedo effects that asmemore difficult to record and map than car-
bon storage: Since different surfaces show diffierethection ratios with regard to solar radi-
ation, the impact of deforestation and agricultwise of former forest areas on global climate
is difficult to assess. Moreover, in addition toks and albedo effects other climate-related
ecosystem services must be taken into accountlas we

Agriculture and forestry play a prominent role wheamsidering the development of terrestri-
al ecosystems and their functions, as they arengortant trigger for land use changes con-
nected to the release of greenhouse gases, ewgrsam of moors, grasslands and forests in

1 On conflicts of aims and difficulties in generéitergovernmental Panel on Climate Change (IP@@hd
Use, Land-Use Change and Forestry, special ref@ambridge, UK: Cambridge University Press, 20@03il-
able on the Internet at <http://www.ipcc.ch/pdfispereports/spm/srl-en.pdf> (last accessed on @2enber
2011). Even in the current Fourth Assessment Repg@tIPCC concludes that land use related climatiey
and other policies of sustainable development gradomeans always synergistic; cf. IPGQimate Change
2007: Summary for Policymakers to the Fourth Assest Report of the Intergovernmental Panel on Géma
Change(2007), at 65.
2 Cf. Felix Ekardt and Hartwig von Bredow, “Managithg Ecological and Social Ambivalences of BioeperdSus-
tainable Criteria versus Extended Carbon MarketsValter Leal (ed.)The Economic, Social, and Political Aspects of
Climate Change (Berlin: forthcoming, 2010), available on the mit at <http://ww.sustainability-justice-
climate.euffiles/texts/SustainabilityCriteria.pdfast accessed on 22 September 2011).
3 See Millennium Ecosystem Assessméiipsystems and Human Well-Being: Synth@stashington, D.C.: Is-
land Press, 2005), for more details on the impaoganf different ecosystem services.
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cultivated land: Farmland covers about 40-50 %hefearth’'s land surface, whereof 70 % is
used as pasture and about 30 % as arable larapidlyrincreasing rate. It must be taken into
account that climate change (that may no longeerigely prevented) may also have feed-
back effects on land, even if land use ostensiblgysdnot change, e.g. in the area of perma-
frost soils and moors. In this context, it is imaoit to point out that the exact measurement
and recording of land use changes proves to beragty difficult. As a matter of fact, the
timeframe for the development of long-range andabé recording and monitoring tech-
niques that can be financially and technically iempénted and manned in particularly af-
fected developing countries is highly controversfdbng this line, the IPCC considers the
improvement of remote sensing technology (in coction with soil sampling) for the analys-
is of the potential for COQuptake by vegetation and soil and for the mapmhd¢and-use
changes a future “key technology for emissions ecgdn”, especially in the forestry sector.
Besides the difficulties concerning the measureroéidnd use changes, the assessment of a
baseline scenario indicating the temporal and tpiale terms of the benchmark used for
evaluation is very challenging as well.

In addition to the just-mentioned indirect emissialue to land use changes, emissions result-
ing directly from agriculture are also key factaor glimate change. Significant amounts of
methane derive from digestive processes of catitefeom the storage of manure and dung.
Also, organic and mineral nitrogen fertilizers emitrogen oxides. Moreover, fertilizer pro-
duction itself is very energy intensive (althougle greenhouse gas emissions resulting from
fertilizer production are rarely allocated to lamgk). Due to the rise in global meat consump-
tion and intensive cultivation of land, agricultun@as become a crucial factor in climate
change. In patrticular, the anthropogenic emissafmaethane (Ck and nitrous oxide (MD)

are considered to be primarily caused by agricaftut should be noted, however, that the
impact on climate may differ significantly depenglion farm products produced and the par-
ticular form of cultivation. In particular, organfarming emits mostly less greenhouse gases
than conventional farming, yet it consumes moreaspAgriculture can thus play an import-
ant role in the future reduction of greenhouse egasssions, if we consider the range of op-
tional production paths and forms of cultivatiordaheir different impact on climate. The
IPCC also notes that agricultural processes as@ewdould make a significant contribution
to lowering GHG emissiorfsHowever, recording GHG emissions from farmingssiéficult

as assessing the climate relevance of ecosystantese(see above). This complicates con-
trolling these emissions in climate law, especidilwe consider the large number of small
emitters, the difficulties in verifying individuamissions and the drawbacks of monitoring
methods.

[I. Implementing Aspects of Land Use in Climate Protection Law: Land Use and Cli-
mate Protection De L ege L ata

Up to this point, it became clear that land usersffgreat opportunities for climate policy,
both in terms of its ecosystem services, and mgesf direct emissions. It became also clear,
however, that there are considerable difficulti®scordingly, the ongoing discourse on land

* See the table at IPCClimate Change 2007: Summary for Policymakstgpra, note 1, at 50.

® See European Commission, Commission Staff Workingument — The role of European Agriculture in Cli-
mate Change Mitigation, SEC(2009) 1093 final, 2Q(9,, on more detailed numbers for the EU.

® See IPCCClimate Change 2007: Summary for Policymakeugpra, note 1, at 55.



use is long and controversial. A degree of claaltput the scientific data available is not only
essential for the design, but also for the impletaigon and enforcement of political and legal
governance and management tools (although apprtigimsacan eventually be sufficient). At
the same time, however, a dramatic need for adiemomes clear when one estimates the
land use emissions, including deforestation, toasgnt one fourth or fifth of global emis-
sions and takes the scientific evidence about ¢énthange seriously. Scientific evidence
shows that GHG reductions of about 80 % worldwidldy 2050 — this sums up to 95 % in
the EU due to the above-average per capita emgsaanhas recognized the EU Council of
Ministers in 2009 — are required in order to awdidmatic crises with heavy economic losses,
possibly millions of deaths, violent conflicts owvesources ett.

The notion that it is desirable to avoid potenti@hsequences of climate change is not a nat-
ural scientific, but rather a normative issue,sathe balancing of different interests that are
affected by a more or less resolute climate polidye weighing of different interests is in-
deed a precondition for any statement of the falgykind: “emissions have to be reduced by
X percent to Y financial conditions in state Z”. iNwative statements, however, are not “axio-
matically set” and per senever objective”. Rather, for basic ethical andaleprinciples,
there is — as was derived elsewhere in detail ethical and legal (based on human rights)
obligation to reduce global greenhouse gas emissilbamatically and to distribute the re-
maining emissions allowances on a per capita bakike giving a high level of financial
compensation for the benefit of people (not necdgshowever, the governments) in devel-
oping countries that are the main victims, butthetmain cause of climate change. We there-
fore propose an international state emissionsrigaslystem (ETS) that provides an egalitarian
distribution of emission rights (though slightlyifséd towards developing countries because
of the historical emissions) and a successive dseref a total of 80 % worldwide in emis-
sion rights until the year 2050. In combinationhwét company ETS within states or suprana-
tional organizations (like the EU) based on primamgrgy and thus representing most emis-
sions in a non-bureaucratic way (unlike the EU ER& only applies to certain industry sec-
tors), this approach would reduce emissions — ntiemd these emissions are covered by
emission rights that were originally given to thates or by emission rights that the state
bought from another statel'his approach would include emissions from agtical power
and fuel consumption as well as emissions linketthéoproduction of fertilizer production. If
the above-mentioned natural scientific (includieghnical) problems would be solved, any
“other” land-use emissions, as for example thosaltieg from land use changes, deforesta-
tion and more generally from cultivation processasyld be integrated into the ETS as a
second factor besides primary energy.

Existing legal practice and legal policy propossiggest other ways that must now be con-
sidered in detail. We will neither present in det@re how the past and for the near future ex-
pectable climate change objectives (as well agxistent ETS between states) fall far from a
global 80-%-reduction target, nor will we show ietail how unambitious enforcement mech-
anisms, calculation tricks (e.g. CDM, see belovd #re inclusion of exceptional emission re-

’ Felix Ekardt, “Climate Change”, suprd&: dote (*), chapter 3 provides a summary of scienéfidence.

8 Ibid., for example, for details on a per capita-bonus for all people (low in countries purchasamgissions
rights and high in countries selling emission rgyhfThe eco-bonus would be financed by the salesntes
from the company ETS. The revenues from company ESE¥ would be increased or decreased according t
the revenues or expenditures in the state ETS.fiflsiacial transfer to developing countries is rsseey for eth-

ical and legal grounds.
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ductions such as the Eastern European industrgpsalin 1990), the lack of reduction goals
for developing countries and in return, lack ofaficial support from the developed countries
are. This criticism applies not only to the exigtieU ETS as the implementation of the exist-
ing state ETS, but ultimately to the whole of tHé &imate policy, if measured by the object-
ive concluded from the above-mentioned challenges.

1. International Law and Climate Related Land Use Rules

The Kyoto Protocol (KP) — hitherto dominating glbblmate protection — stipulates the pos-
sibility of including sinks in the calculation dfi¢ net changes of GHG emissions (Article 3
paragraph 3 KP). This way, since 1990 changesrimooastorage that are caused by directly
human-induced land use change and forestry aesvére counted, the allowable changes be-
ing explicitly limited to afforestation, reforesia and deforestation. The definition of these
terms was not yet included in the KP itself, b garties finally agreed upon the necessary
definitions as part of the so-called Marrakesh Adsaafter an intensive preparatory process,
incorporating the IPCC.In order to compensate for the fact that accordmghese rules
countries with an active forest management canveaet debits despite the constant forest
areas, it was agreed that these debits may dure@rst commitment period not exceed the
credits incurred since 1990In addition, Article 3, paragraph 4 KP stipulatkat additional
sink activity may eventually be eligible (alreadythe first commitment period, contrary to
the in this respect somewhat confusing wordingokding to the Marrakesh Accords, forest
management, cropland and grassland cultivationtlaadreening, i.e. planting vegetation, of
wastelands are recogniz€ddowever, the quantitative limits for the considema of forest
management activities must be adhered to: The nabquestration achieved by forest man-
agement activities can — vis-a-vis the net delbdamfsink activities — only be accounted as a
compensation for existing debits, and at most themht of 9 Mt of carbon per yeé#r.
Moreover, in accordance with Article 3, paragraplhé appendix provides quantitative lim-
its to the increase of carbon sequestration frorestomanagement. For Germany, for ex-
ample, the limit is 1.24 Mt C/ yeat.

Another, still very controversial issue in relatittmthe recognition of LULUCF activities un-
der the climate law is the regulation of sink potgeunder the flexible mechanisms of the KP,
i.e. Joined Implementation (J1), Clean Developmdethanisms (CDM) and emission trad-
ing schemes (ETS). The basic idea of the JI meshaenshrined in Article 3, paragraph 10
and 11 in conjunction with Article 6 KP is that Annex | country shall be enabled to meet
reduction commitments through specific projectdized jointly with another Annex | coun-
try. The reductions realized by the developer etibst country will then be transferred in the
form of Emission Reduction Units (ERUS) to the fgreinvestor. The total emission rights of
investor and host state will be adjusted accorglingink projects are generally possible in the
context of JI activities (see Article 6, paragrdpKP), but only within the national limits we
already describett.

® See Decision 11/CP.7, Land Use, Land-use Chamj€amestry, UN Doc. FCCC/CP/2001/13/Add.1, at 58.
%1bid., at 59.

1bid., at 59.

21bid., at 60.

3 bid., at 60, 63.

*|bid., at 60, 63.



According to Article 3, paragraph 12 in conjunctiath Article 12 KP, Annex | countries
can also acquire so-called Certified Emission Reduas (CERS) if they realize specific pro-
jects in developing countries. The CERs will thenaolded to the allotted amount of emission
allowances. Thus, in contrast to the JI mechanSBM projects generate additional allow-
ances. That is why the CDM is highly controversedpecially with reference to sinks. In
contrast to Article 6 KP, Article 12 KP does nopkgitly name sink projects. At first glance,
this may lead to the conclusion that sink projstiall be excluded from CDM, but it was ex-
plicitly agreed in the context of the Marrakesh és that sink expansion projects are eli-
gible for the CDM. However, this is limited to aféstation and reforestation activities. Also,
in the first commitment period, the yearly amouhtiee CERs generated in sink expansion
projects may not exceed the maximum limit of 1 %haf party's base year emissidhBur-
thermore, the treatment of land use activities BMCprojects will be reviewed in the course
of negotiations for the next commitment period.Alsink projects in the CDM only generate
temporary certificates. Thus, the aforementionexblems of durability associated with eco-
system carbon sinks are addressed. A distinctiomade between temporary Certified Emis-
sion Reductions (tCERs) and long-term certifiedssioin reductions (ICER%).

Moreover, Annex-B countries may trade their emissioits under Article 3, paragraph 10,
11 in conjunction with Article 17 KP. This ETS beten states including the Assigned
Amount Units (AAUs) serves the states to meet thaantitative reduction commitments at
least cost. Thus, after what has been said soditierent emission units (RMU, AAUS,
ERUs, CERs) are tradable in the state ETS. The dosnmitment period under the Kyoto
Protocol was launched in 2008 and ends in 201&hat time the Kyoto Protocol itself ends
as well. It is not clear yet whether the world’svgoaments will agree on a similar regime
with specific binding reduction commitments for tivee after the end of the Kyoto Protocol.
Negotiations in the so-called post-Kyoto procesgelsn far proven very difficult.

The phase of post-2012 is already in the centridefcurrent debates on climate policy and
current developments in climate policy. At the intgional level, forest issues are prominent
and there is still much debate over the inclusibthese questions in a yet to be developed
post-Kyoto agreement. While many of the terms hawenged, the beginning of this debate
dates back to the Kyoto Protocol. For example stirealled Bali roadmap (the main part of
the Bali Action Plan) was adopted in the contexthef COP-13 in 2007 and explicitly calls
for the inclusion of global forest protection impast-Kyoto agreement (see No. 1 (b) (iii) of
the Bali Action Plan}/ Thus, parties implemented a new policy approaeh s been fur-
ther developed in the upcoming negotiations. Thkis policy approach actually dates back to
the COP-11 in 2005, when the governments of Papmwa Guinea and Costa Rica and eight
supporting parties put it on the agenda of the édhiKlations Framework Convention on Cli-
mate Change (UNFCCQJo far, the approach has shaped yet not simplifiedlebate: Since
the Bali conference, parties have discussed — uhdeneading of Reducing Emissions from
Deforestation and Forest Degradation in Develogdugintries (REDDY — a set of policy

!5 Decision 11/CP.7, Land use, Land-use Change anesffg, UN Doc. FCCC/CP/2001/13/Add.1, 21 January
2002, at 60 f.
® These certificates are provided with an expiryedathich varies according to the type of certificd CER are
valid up to the end of the next commitment periotile ICERs are valid up to the end of the creditperiod of
the project. Temporary certificates must be regldnedefinitive certificates after expiration.
7 See Decision 1/CP.13, Bali Action Plan, UN DocGZCP/2007/6/Add.1, 14 March 2008, at 3.
18 Respectively REDD+. The term REDD+ stresses ti#DR is not related solely to the reduction of defda-
tion but also on additional measures such as retftien and sustainable forest management.
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models that aim at establishing and operationgisirglobal forest carbon market by 2013.
The idea is to promote forest protection, espscialldeveloping countries, by assigning a
monetary value to the forests, thus increasing thgortance in future policy decisions. This
requires an assessment of the affected emissiahthardevelopment of appropriate mechan-
isms. These issues are currently discussed unddrethding of REDD, but there still is con-
troversial debate over the concrete design: padiesiss different types of operationalisation
(e.g. inclusion in the ETS, fund solutions, anddkegelopment of an entirely new instrument)
and a consensual solution is not yet in sight. §tentific, political and socio-economic chal-
lenges connected to this approach are obvious amasd. On request of various countries
and stakeholders and encouraged by some donorresrffAO, UNDP and UNEP estab-
lished a joint fund-based REDD Programme (The Whiations collaborative programs on
Reducing Emissions from Deforestation and Foregjr@gation in Developing Countries)
following the Bali roadmap. The programme’s goahis further development of projects and
concepts in the context of REDD.

Contrary to the plans of the Bali Roadmap, howewevjable consensus on a post-Kyoto
agreement or a comparable independent REDD agrédrasmot been developed so far. For
the time being and despite intense discussionscedly in context of potential REDD mech-
anisms, the negotiations that took place in Copgeman December 2009 ended in no more
than a political declaration (the Copenhagen Accoftie Copenhagen Accord merely men-
tions the need for action in general terms. In ganpeegotiating parties in Copenhagen
showed a strong effort to increase the level chilebncerning LULUCF-related statements
and to create a regime — possibly in a treaty sepadrfrom the yet to be changed Kyoto Pro-
tocol — that, in a first step, reveals and monitterestation in tropical developing countries
in particular and, if possible, slows down or eg&rps deforestation by implementing support
mechanisms. A first REDD agreement under the ur@oélthe UN Framework Convention
on Climate Change Conference 2010 has been adoptéte climate conference in Cancun
in 2010% However, the agreement does not yet include theahimplementation of appro-
priate financing mechanisms, commitments or sanctimdels or other concrete detatls.
Rather, it is a first step in a multistep procdss tnitially aims at “Readiness for REDD”,
thus targeting the national conditions in affeaegleloping countries (e.g. recording of forest
resources, development of national action plansnamitoring systems, communication with
the relevant stakeholders). For the first timetiparhave stipulated so-called safeguards that
aim at protecting the rights of indigenous peogdes other issues related to REDD (e.qg.
biodiversity conservatiorff. However, key issues such as financing, definitiohgssential
terms (such as “sustainable forest managemeng)détision on the introduction of market
mechanisms for REDD, and its relation to the reductargets of a possible post-Kyoto
agreement, are still unsolved.

19 0On activities and policies see the homepage <htyw.un-redd.org/> (last accessed on 25 Septe@dEt).
% See Section C. (Art. 68-79) of the central outcalmeument of the Ad Hoc Working Group on Long-teZo-
operative Action under the Convention at COP-16dimafter COP-16/LCA), 15 March 2011, availabletba
Internet at <http://unfccc.int/resource/docs/20&pA6/eng/07a01.pdf#tpage=2> (last accessed on 2&rSlegr
2011).

2 See Art. 77 COP-16/LCA, supra, note 20. This Ertpostpones further discussion of financing ogtitlmthe
COP-17.

2 See Article 69 and Annex | COP-16/LCA, supra, rize COP-16/LCA does not, however, explicitly requi
a monitoring system to monitor compliance with sadeguards, Instead, parties are only obliged ¢webtbp ...

a system for providing information” (Art. 71 (d) ®AL6/LCA.
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Since Copenhagen, parties have discussed moréedaethanges to the wording of the Kyoto
Protocol for the period from 2013, and these charadgo concerned the LULUCF sector and
the consideration given to the LULUCF activitiestire context of the reduction targets and
flexible mechanisms. These changes were neithgrtedmor even taken note of in Copenha-
gen. Recently, negotiating parties have discusséshding eligible LULUCF measures. In
addition to the already eligible measures conceranests (afforestation, reforestation and
deforestation), they discuss the inclusion of retatjpn, forest management, cropland man-
agement, grazing land management and wetland menesgeThe egalitarian inclusion of all
countries in land use issues is also considerethissvould ensure comparability. The EU
has submitted a very controversial proposal abdwutight of Contracting States to set an ar-
bitrary baseline that would be the basis for ceeditd debits. The discussion is also about in-
cluding CDM — which is, by the way, ecologicallytirar problemati€ — in further LULUCF
activities. In Cancun, it has been held once atfahthe KP definitions of relevant terms that
had been reached in Marrakesh in an arduous pregiksemain valid in a possible second
commitment period. Also, the negotiating partiesided to further examine whether emis-
sions from forest management activities shouldhblided in forest management measures in
a new cap: At the same time, LULUCF activities shall remaiartpof the flexible mechan-
isms. To a large extend, the potential for carboksswill still be taken into account in the
decisions on the emission reduction commitmentsoviged that there is a follow-up agree-
ment.

2. European Law and Climate Related Land Use Rules

As already pointed out, a distinction is drawn lestw Europe’s central climate protection in-
strument, i.e. the European company ETS limitedpecific industries, and a state ETS on
the level of international law. The EU ETS undez #8U Emissions Trading Directive (ETS
Directive) being the first cross-border and theldisrlargest company ETS is also one of the
most important means by which the EU tries to cgmyth its reduction commitment under
the Kyoto Protocol. Starting with the beginningtloé first trading period of the state ETS in
2008, the mechanisms and certificates are partked. The EU ETS currently covers €O
emission limits of some 12,000 plants in 30 Europeauntries (EU, Liechtenstein, Iceland
and Norway). During the second trading period ef U ETS (2008-2012), it covers certain
industrial activities in large industrial plantsick as energy conversion and transformation,
ferrous metal production and processing, the miriedustry (cement, glass, ceramics) and
some other industries (paper pulp production frooodvand other fibrous materials, paper
and cardboard productioff)Recently, the EU has decided some amendmentseaijlust-

%t should be noted in this context that the “aiddiality” to the business-as-usual scenario is iclmmed doubt-
ful in about half of the CDM projects in a givenvetping country. Sink projects within CDM may tkfare
contribute little to climate protection. This shottst the discussions in the post-Kyoto processiaincluding
CDM in LULUCF activities is not very useful. Moréaut the criticism on CDM: Felix Ekardt, Anne-Kari
Exner, and Sybille Albrecht, “Climate Protectiomstice, and CDM. A Review of the Copenhagen Prdtoco
Draft”, 3 Carbon & Climate Law Revie(2009), 261, at 264 et seq. with further reference
% For more information on this and on the followirsge the Report of the Ad Hoc Working Group on It
Commitments for Annex | Parties under the Kyoto tBrol at its 15th session (COP-16/KP),
FCCC/KP/AWG/2010/L.8/Add.1, 10 December 2010, alza on the Internet at
<http://unfccc.int/resource/docs/2010/awgl5/eng@@Bpdf> (last accessed on 25 September 2011),thend
outcome document on land use, land-use changeoagstdy (COP-16/LULUCF), also accessible at thesiteb
of the UNFCCC.
% Cf. Appendix | of the ETS Directive, Directive 2B/87/EC of the European Parliament and of the Ciunc
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ments for the next trading period. For example traiific will be covered by the EU ETS in
future?® In addition to emissions trading, the so-callechking Directive (Directive
2004/101/EC) integrated other flexible mechanisimthe Kyoto Protocol (CDM and Jl) into
the EU ETS, thus creating a link between the sysitdrhe use and trade of credits from sink
projects (RMU, ERU from RMU, t-/I-CER) as a meaosomply to reductions commitments
is not allowed within the plant based EU ETS buyamithin the state ETS. ERU generated
from AAU of the host country (for other JI projegteowever, can be held on the accounts of
industrial plants and on personal accounts. Ppatits of the EU ETS may use these ERU for
compliance with their reduction commitments. Thadimited to 22 % of the allocation of a
given industrial plant (in total, along with the R& from CDM projects outside of the LU-
LUCF sector).

But how does the inclusion of land use presenif itgighin European law? First, it has to be
noted that the sectoral consideration of LULUCHRvaats in the emissions trading is not pos-
sible under current EU law, whereas it is possibla certain degree in international law: As
already described, the EU ETS is limited to thevdrs mentioned in Annex | of the ETS
Directive. That is, emissions from agricultural afatestry operations are currently not
covered by the cap-and-trade system of the EU BT $rinciple, however, such a sectoral
expansion of the EU ETS is legally possible: Agigd ETS Directive provides a method for
unilateral inclusion of additional activities andsgs. From 2008, Member States may apply
emissions trading to activities not listed in Annkxinstallations and greenhouse gases,
provided the Commission approved the extensioménproceeding specified in Article 23,
paragraph 2 ETS Directive (so-called “opt-in”). Elethe Commission has to take into ac-
count all relevant criteria. Art. 24 ETS Directigpecifically mentions in particular effects on
the internal market, potential distortions of comitpm, the environmental integrity of the
scheme and reliability of the planned monitoring agporting system. Once the Commission
approves the inclusion, it shall also consider WaetAnnex | should be amended to include
emissions from these activities in a harmonised thayughout the EU. The opt-in procedure
has not yet been applied to agricultural activiliethe EU?’

Since plant operators participating in the comp&Ms can partially fulfil their reduction
commitments by means of JI and CDM projects (sewea) the question remains whether
and to what extent LULUCF activities can be usethia framework. As on the international
level, this question has long been controversighénEU. Finally, the Linking Directive intro-
duced several passages to the ETS Directive tlatvdth LULUCF-related aspects: Recital
9 of the Linking Directive referred to the decissoh5/CP.7 and 19/CP.7 (parts of the Mar-
rakesh Accords) and to the insight that environaleintegrity is to be achieved, inter alia,
through sound modalities, rules and guidelinestlier mechanisms, and through sound and
strong principles and rules governing LULUCF. Thédwing problems of afforestation and
reforestation projects should be pointed out ekpliche lack of durability, the additionality

0J 2003 L 275/32.

% See Directive 2008/101/EC of the European Parlidraad of the Council amending Directive 2003/874£C
as to include aviation activities in the schemedmrenhouse gas emission allowance trading witienGom-
munity in particular, OJ 2008 L 8/3. The Decision.Nl06/2009/EC of the European Parliament and ef th
Council on the effort of Member States to reduceirtigreenhouse gas emissions to meet the Commesinity’
greenhouse gas emission reduction commitments 8p26, OJ 2009 L 140/136 and the Directive 20029/
of the European Parliament and of the Council anmgnBirective 2003/87/EC so as to improve and ectdre
greenhouse gas emission allowance trading schethe &fommunity, OJ 2009 L 140/63.

%" See European Commission, Commission Staff Workiagument, supra, note 5, at 17.



which is always the essential prerequisite in tBMCthe threat of mere displacement effects
that make these efforts pointless regarding climpabéection (we will come back to this at the
end of this text), the uncertainties, and socicrecaic and environmental impacts, including
impacts on biodiversity and natural ecosystems. Adea to consider technical regulations in
the review of the ETS Directive in 2006 was recagdi These technical regulations con-
cerned the consideration of LULUCF projects — peager to the new Article 30, paragraph
2 item 0) ETS Directive that was added by the LmgkDirective.

Article 11a, paragraph 3 ETS Directive that was raaeel by the Linking Directive is particu-
larly relevant to our analysis: According to thigide, all CERs and ERUs which may be
traded under the state ETS, may also be used IBUWhETS (see above). However, there are
two important constraints, one for nuclear powajquts (lit. a), the other for project activit-
ies in the areas of LULUCF (lit. b). This meanstthbILUCF projects are specifically ex-
cluded from the EU ETS. This also explains whatalveady mentioned regarding ERUs gen-
erated from RMUs as well as regarding tCERs andRE€Eince all of these certificates are
generated in context of sink projects, they mayb®tused in the EU ETS, but only in the
ETS between staté$ Although the EU has already decided the furtherettgpment of the
EU ETS that may also imply changes regarding th&ttmnent of LULUCF activities, this is ir-
relevant for the current trading period. Articl®f3the Amending Directive 2009/29/EG pro-
visions that the ETS Directive applies until 122112, i.e. the end of the current trading peri-
od, in the version amended, among others, by thkithg Directive. The new rules thus only
concern future developments.

The Complementary Directive 2009/29/EC amends h® Birective and brings a number of
innovations in regard to LULUCF that will becoméeetive in 2012 (see Article 3 Directive
2009/29/EC). Within three months of the signatura post-Kyoto agreement, the Commis-
sion shall submit a report assessing, inter dfig,following elements (see Article 28 ETS
Directive as amended by the Complementary Diregtitree impact on the EU agriculture
sector, including carbon leakage risks; the appatgmodalities for including emissions and
removals, i.e. carbon storage, related to LULUCRha EU; afforestation, reforestation,
avoided deforestation and forest degradation irdtbountries in the event of the establish-
ment of any internationally recognised system is tiontext. In addition, the Complementary
Directive provisions a new version of Article 10 &Directive, which governs the future auc-
tioning of allowances. The new Article 10, parady&requires that at least 50 % of the rev-
enues generated from the auctioning of allowankbesld be used for, inter alia, measures to
avoid deforestation in developing countries anedty sequestration of carbon in the EU.
Furthermore, the Commission made clear as earB088 that the EU shall consider the re-
cognition of credits generated by forestry onlyaasomplementary instrument, only in the
longer term — i.e. for the period after 2020 — anty under the condition that, inter alia, the
supply/demand balance and liability are resoRed.

% This is not paradoxical, since not all emissights given to a country by international law arbjsat to the
country ETS.
29 European Commission, Communication from the Comsimisto the European Parliament, the Council, the
European Economic and Social Committee and the Gtiearof the Regions: Addressing the Challenge3esf
forestation and Forest Degradation to Tackle Clam@ahange and Biodiversity Loss, COM(2008)645 firal,
11.

1



[I1. Toward a Better Implementation of Land Use Issues in Climate Protection Law:
Quantitative Control and Monetary Valuation

The criticism on the current treatment of land asd on the openness of the CDM is quite
understandable, considering the measurement amtirteaproblems and the low (or, because
of loopholes, even negative) contribution to glotlahate protection. According to the criti-
cism, the possibility of including sinks has “wadrdown” the KP reduction target. But how
can the difficulties in emissions trading be recdlmacwith the need for action that exist in
spite of these difficulties? And can the two beoretsled at all? As pointed out before, an in-
creased inclusion of land use in the ETS could @rive most interesting approach, simply
because the ETS could be the most effective climpadtection instrument, if the following
conditions are met: stricter global reduction tésgestricter enforcement mechanisms, in-
volvement of more states and parties worldwide (@ord with very high financial compens-
ations for developing countries) and preventiopadsible loopholes. But how can land use
be included in the ETS?

A full integration of land use in an ETS that ne¢ode stricter, as just mentioned, would
mean something like this: In order to include lars@ in the international ETS, all forms of
land use must mandatorily (i.e. no longer just kative and partially) be covered by the re-
gime that sets up the reduction targets (and h#medradability of emission allowances
between countries). If, in the next step, the Ekates an expanded, internal company ETS
that covers essentially the entire amount of greasé gases allocated to a state respectively
the EU, a primary energy ETS, with a gradually dasmg amount of greenhouse gases
would replace the existing sectoral ETS (and priybstime other climate policy instruments)
and represent the total of reduction targets inBbe This company ETS would include land
use as far as the emissions connected to it aralrestdy covered by the ETS like, for ex-
ample, agricultural electricity consumption andg@y-intensive) fertilizer production. On
the one hand, this approach would map all releeamssions and impose a price on these
emissions. On the other hand, the primary energy ®duld show actual (climate) results in
land use and make these results marketable. Tmeteny valuation of land use would result
in an additional valorisation and also to some mixtecreased privatization” of the soil and,
most of all, the “climate use”. The value of theunal resource “soil” would in some way be
emphasized, even independent of climate proteciibis. would also have very practical con-
sequences for soil protection in other respecthdfETS would impose a price on ploughing
for reasons of climate protection and thus makeigiting less attractive, this would also
serve the enrichment of organic matter in theawil nature conservation.

CDM (and probably JI), by the way, would have nacgl in this new ETS as these mechan-
isms currently are mere “crutches” that aim at psbng singular emission reduction meas-
ures in developing countries not participating he international ETS because of a lack of
own national reduction targets. The emissions reclhs achieved in these countries by CDM
projects automatically reduce the load of reductibthe respective industrial state. In a new
ETS, however, all countries worldwide would be itweal with reduction targets in order to

meet the real need for action and avoid substiutitects. In return, the developed countries
would provide high financial compensatiéhfor developing countries by purchasing emis-

% And, as we have seen, these compensations shmfterably not be paid to governments, but to irdiiai

people as an eco-bonus and in form of an intemaliip monitored individual entitiement. In regiondere

there are no bank accounts, investing in certaiiesmeasures such as the implementation of alssetarity
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sion rights in the South. These financial compeasatwould be further enhanced in favour
of the South due to an asymmetric distribution wiission rights. Note that without these
compensations developing countries could not affbednecessary mitigation and adaptation
to climate change.

This kind of comprehensive company ETS (as weltsaalternative, a comprehensive energy
and land use tax) can be described as a form @frtify control” of the climate change prob-
lem, combined with indirect effects and effectsgofantity controt for the soil and nature
conservation. Such an approach has many theoratigahtages, but is still not very common
in (not only) European environmental policy. Itas attempt to respond to the fact that the
current European “policy mix” with many small-scatestruments which are often bureau-
cratic, unaspiring and weak regarding enforcentess, indeed not solved important environ-
mental problems. Despite a very large number otpohstruments and the necessity to re-
duce GHG emissions by 95 % by 2050, GHG emissiencapita, for example, remain con-
stant on a high level in the EU, if one leaves @rhmon calculation tricks. This is not very
surprising: The prohibitions and technical effi@gmules that are typical for environmental
legislation and also for land use, such as certdes “per plant” or per arable land area, for
structural reasons, can never really solve quaptibplems like climate (and, incidentally,
biodiversity, availability of fertile land, availdly of drinking water, etc.). This is an import-
ant insight and often overlooked by the whole ofiemmental policy: An efficiency require-
ment by means of command and control, for exantplase “a little less power in the cultiv-
ation of certain foodstuff’, will not result in dsac quantity reduction and cycle orientation
for scarce resources. They have virtually no effédhe global agricultural production and
therefore the greenhouse gas quantity is increaiitige same time, for example because of
energy crops (which do indeed have some impachewrltmate) or a rise in global meat con-
sumptiod? (rebound effect). As environmental law typicalbctises on “individual cases” or
“individual land users” it tends to overlook thaany small individual actions may in sum
have fatal consequences to the environment andaiural resources (cumulation proble®h).
That's why it is necessary to submit individualiaes to a quantitative management rather
then to optimize them individually. Moreover, a qgtiative control is easier to enforce than
regulatory law. Similarly, it would indeed not belpful to regulate only fossil fuels and not
the land use since this approach would, for exajrigbgger a run on bio-energy and cause
other problems regarding climate change and thédwood situation. These displacement ef-
fectsmay generally be caused by a selective and ingodattia command and control poliEy.

Since land users would partly pass on the ETS-dluccrease in land costs to consumers,

system may replace the individual payment.
3L ETS and charges both intend a quantity reductimhaehieve the reduction by a price. Formally, gharset a
price and leave the quantitative developmentsdariarket, while the ETS’s approach is just the sfipo
%2 Cf. Secretariat of the Convention on Biological DiversGlobal Biodiversity Outlook 3available on the In-
ternet at <http://www.cbd.int/doc/publications/giied 3-final-en.pdf> (last accessed on 25 Septembit)? at
75, and in particular the establishment of diffénermnagement scenarios at 77, that illustrate dyative im-
pacts a C-price without consideration of land usg tmave on ecosystems.
% For more general remarks on the limits of econognimvth see Felix Ekardt, “Climate Change”, sudr3,
note (*), Chapter 3. Economic growth will come toend in the Western hemisphere in the mid-terpogire
all potentials of efficiency and dematerializatigtnategies are used. This is due to the rebourdtethe extent
of climate and resource problems and the physiciéhess of the world.
% See Felix Ekardt and Hartwig von Bredow, “Managding Ecological and Social Ambivalences of Bioepgrg
supra, note 2, on the problems of bioenergy anik IEdardt, Nadine Holzapfel and Andrea Ulrich, “RBpbor-
us, Land Use and Absolute Quantity Reductions lasgal Problem”, 7JJournal for European Environmental &
Planning Law(2010), at 267 et seq. on the quantity problerscafce (essential) phosphorus.
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the price of food at the counter, for example, widtll the truth about the environment and
the resources”: Animal products, for example, wolbéd significantly more expensive, and
food (especially meat) would be used sparingly.sTépproach also is more adequate to
democracy than the traditional environmental lamcsithe necessary decisions are taken by
the legislator and do not depend primarily on theegainments and enforcement capabilities
of an administrative body — as is the case in itmé& Malue-oriented command and control
law.

A land-use ETS has to meet several conditions deroto make sense in terms of climate
policy: First, the global impact of land use ommite change can only be displayed fully if
land use is globally subject to an ETS or a similatrument. Otherwise there would be the
risk that the GHG intensive land use activities ldaimply be shifted to other countries with
lower climate policy requirements (displacemeneetff). Second, the baseline has to be set in
an appropriate manner — and not, as discussedperagen, arbitrarily by national govern-
ments — and their enforcement has to be ensuras.r@tuires not only a global sufficiently
powerful law enforcement institution and therefareeassessment of the UN Climate Secret-
ariat. It is also necessary, and this is our tpiotht, to ensure that the assessment of the cli-
mate impact of different land uses and their mesment in the monitoring of specific indi-
vidual actions (e.g. by means of remote sensinfy)adlg succeeds. This may require a pro-
found intensification of scientific research. Whilés by no means necessary to obtain a per-
fect database, since an effective control can laésbased on approximations, the question re-
mains whether the scientific knowledge base wilsb#icient in the near future — a question
not to be answered from a climate sociological persve. In any case, the extended integra-
tion of land use aspects in the drafts of a posit&\yclimate protection regime can only be
evaluated on the basis of answers to, inter dti@,aforementioned questions. Fourth, the
ETS’s creation of new revenue streams is not anireidelf. The ETS will only achieve its
goal if it sets up drastic objectives that, unlike existing international ETS and the company
ETS, meet the margin “around minus 95 % in the BUl 2050”. This implies also: The in-
clusion of land use must be designed in a wayittttes not turn to a loophole for an irregu-
lar softening of reduction commitments. Moreovemay be necessary to adapt the quantitat-
ive reduction targets to the integration of land.uUsifth, the regime has to go about land use
not only globally, but also in a continuous manimeorder to avoid e.g. “temporary” afforest-
ation, or substitution effects. The problems nurablehree and four, in particular, raise com-
plex questions:

V. Obstacles and Dilemmas of an Extended I nclusion of Land Use

So far, an extension of the ETS-inclusion of lasd is subject to significant problems. These
problems relate to natural scientific ambiguitias particular, and the aversion of national
governments to a powerful international managenaemihority as well as to truly relevant
GHG reduction targets. Due to the vagueness ofihaseand calculations, present considera-
tion of sinks in the KP has been perceived as pHole rather than as a real contribution to
climate protection. To that extent — and considgthre enforcement problem — the optimism
of some regarding the resolvability of the probleseems inappropriate.

Even if politicians and the government bureaucrstogss the inevitable trade-off character of

global climate protection policy in response tosthestatements, we must nevertheless give
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account for whether the measures that are “redlistally contribute to solving the problem -
or whether these attempts (for example the Copearhagcord or the ETS Directive) are a
rather symbolic legislation. While there are fregjueequests for clear rules concerning the
crediting of changes in land use and forestry,ag to be stated that the negotiating parties
mainly agreed on the inclusion of LULUCF in the Kd? the simple reason that the rules
were so vague that anyone could administrate dthigl baseline, the execution and ulti-
mately his loophole. Regarding the negotiationststicome, one might predict concrete and
clear regulatory proposals for the LULUCF sectoll wardly find general consensus and
therefore cannot easily be implemented by inteonali law. During recent negotiations, for
example, some of the negotiating parties triecake tthe baseline determination as a starting
point to produce a similar effect as we have seganding the treatment of sinks within the
KP. Some argued for a model set in which the caemthemselves set their own baselines.
Unfortunately, this favours the design of baseBnenarios that imply a very high rate of de-
forestation in order to refer to refrains from defkiation and certain afforestation measures
when regarding the reduction commitments. Germ#oryexample, has brought into conver-
sation a baseline model that would substitute up % of its reduction commitments. This
approach does not speak for a clear and effecolieypapproach but is more likely a continu-
ation of the (erroneous) view that climate protttequals costs that have to be avoided. As
LULUCEF activities are somewhat elusive, they apfedre predestinated to be used as a fall-
back option in this context — all opposing “rhetdmotwithstanding.

What approaches, besides ETS, are discussed sbuad?solutions focussing on the defor-
estation of rain forests are currently in the cemwir attention. It is often pointed out that fund
models have the advantage of a relatively simpleagament and include aspects of capacity
building. However, it is fairly obvious that thegwerbial “financial pots for the developing
countries” often have not proved very successfthépast. The “financial pots” are often not
filled to the extent promised, they degrade theettgping countries to petitioners, they are
vulnerable to the luxury needs of southern elié@sl, above all, they only address a very lim-
ited (though important) portion of the problemslafd use. Moreover, none of the above
problems — especially law enforcement, understahtyalllemanding baseline and ambitious
goals — is in any way “non-existent” to fund sabuts. The problems exist here the same way
they exist within the ETS. While everyone knowstttiee ETS needs international control
(thus raising awareness of these problems), fuhdisos quickly show the psychological ef-
fect of sedation: It appears as if “something hesnbdone” — but the real effects of the money
are uncertain. For these reasons, little is gabyedeneral demands for a forest conservation
fund, better links between climate and biodivergtficies, a coherent promotion of forest
conservation, grassland and wetland protection,thadequest for land use forms that are
nature friendly and adapted to climate change.hi dbsence of precise, demanding and
strictly enforced requirements, these proposals veay well be a well-intentioned, but rather
inconsequential contribution to basic intentionshsas “knowledge transfer”, “more financial
aids for developing countries”, etc.

Including land use in CDM only and not includingag a whole in the ETS does not seem to
be a good idea. Unlike under the current apprach would continuously imply a state ETS
restricted to developed countries. Developing coemtvould be included in the ETS only se-
lectively via the CDM, as is currently discussede Werefore agree with the scepticism e.g.
the EU Commission shows towards including landiosethe existing (!) ETS. This is true
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not only because of the general, already mentiamackrtainty of many actual CDM projects.
Rather, the field of land use would exacerbateptioblem even more. The CDM lacks a rig-
orous supervision of projects, and, as mentionédréemany dubious projects get approved.
In addition, the architecture of the CDM provides lasting examination of projects. This
makes “interim” measures, such as afforestaticat, ¢an be reversed or otherwise affected at
the next opportunity, very attractive. At the satimee, limiting the land use issue on CDM
projects would encounter the same difficulties aesdthe full inclusion in the ETS. There-
fore, “limitation to CDM” does not promise any gamterms of feasibility, etc.

It is actually not very important where, i.e. in attagreements or regulations, land use is en-
shrined in international law, even if national gowaents probably attach a high symbolic
significance to that question. For not the locatibthe scheme but its substantive quality and
the question of who will be bound by it in what wiayultimately decisive. First, the elabora-
tion of a new separate and sectoral land use mtiermal legal “land-use protocol” on the re-
duction of emissions due to deforestation wouldpbssible within the UNFCCC. It would
obviously make sense to include land use in thetieg regulations. The current debate
whether there will be a new general framework feiinational climate protection, or wheth-
er there will be a second protocol regulating thkgations of states that do not participate in
the KP, is ultimately a symbolic issue. It cleadymore important to regulate land use in a
uniform and binding way for all states, as has ldisoussed internationally. While a uniform
regulation would benefit climate protection, notehus gained as long as the other issues are
not solved.

ETS and fund solutions would in any case have ke tato account further details in order
not to appear counterproductive. For instancepitld/ by no means be desirable to equate the
value of agricultural plantations with the valueeddisting forests. New biomass plantations
may hardly substitute the ecosystem services ofavksts rich in biomass, since the accumu-
lation of carbon takes much longer periods of tthmamn its release (“slow-in-fast-out effect”).
Also, an intensified plantation management of atbat were formerly covered by forests is
associated with other problems, e.g. the creattananocultures, soil erosion, the change of
the regional water balance, etc. Also, the culirabf invasive species may threaten local
biodiversity. This shows once again that a narrgwohthe debate could occur if one focuses
too much on the purely climate related aspectsWfUCF. Just as forests are complex eco-
systems and may not be restricted to climate sesyidimate services cannot be restricted to
forests. Nevertheless, a C-Price can cause signifiand important effects beyond climate
protection as well. However, further soil protentiand nature conservation schemes, prefer-
ably on the international level, are of course ulsahd necessary besides climate change law.

The type of forests that are mainly addressed byREDD concept do not only supply eco-
system services, but, above all, anthropogenicéisiior local forest dependent communities
and indigenous people. Also, pervasive corruptiodeveloping countries often poses prob-
lems. All this reveals the necessity of strict insgional surveillance. Needless to say, nation-
al states are reluctant to international monitqriag they are often in the grip of traditional
concepts of sovereignty. Should it appear thatnieasurement and enforcement problems
cannot be resolved in a satisfactory manner (ewemaking use of standardizations), the
aporia of an urgent need for action on the one fzamtla lack of suitable regulatory options
on the other hand would prevail. The main obstduteyever, is certainly not to be seen in
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scientific problems but rather in the lack of vl move towards truly ambitious global cli-

mate protection. Despite the industrial countriegial high payments to developing coun-

tries, an ambitious climate policy that would graltly enforce a significant change of life-

styles would be sustainably advantageous with detgapeace policy, the safeguarding of our
natural resources and economy.



